
MACKAY HANNAH PLANNING CONFERENCE 

MALCOLM CHISHOLM SPEECH– THE NEW PLANNING BILL FOR SCOTLAND

Introduction 

Firstly, let me say thank you for the opportunity to address today’s conference. 

I note that the title of this conference ‘The New Planning Bill for Scotland’ includes a sub-heading –‘balancing the local, regional and national interest: a modernised planning system for Scotland?’  It is now almost a month since we published the planning Bill and I hope you will agree that “balance” is exactly what we have sought to achieve in the package of reforms contained in the Bill.  Balance in how the planning system works at different levels; but also balance between the efficiency of the system and opportunities for local people to have their say on how planning will affect their communities.  I believe we have done so effectively and have grasped what has been described as ‘a once in a lifetime opportunity to effect root and branch reform’

This balanced package has not just appeared out of the blue.  The publication in June last year of the White Paper; Modernising the Planning System drew together findings from a series of consultations dating  back to 1999 and set out the Executive’s proposals and priorities for a modern efficient planning system fit for purpose in the twenty first century.  Before publishing the planning Bill, we actively sought people’s views on these proposals.  This involved over forty separate meetings with members of the public and other stakeholders from across Scotland.  In addition over 350 written submissions were received and considered by the Executive.

The Planning Bill we have now introduced takes forward those aspects of the White Paper that require legislative change.  It strikes a balance between the needs for delivery and efficiency in the planning system, and measures to rebuild trust in the system, enabling communities to engage in the planning process and guaranteeing people the right to make their voices heard while proposals are still on the drawing board.  We have also taken account of the representations made to the Executive over the summer, and have announced a range of policies where our thinking has moved on or altered since the publication of the White Paper.  I will say more about this later. 

The Hierarchy

Key to our reforms are measures to restore a logical order and structure to the planning system.  I want the Planning system to respond better to the different demands placed on it.  In order to do this, the planning Bill introduces a new hierarchy into the planning system.  At each level of the system, there will be clear mechanisms for plan-making, decision-making, involvement of local people, and ensuring that development is sustainable.  This will enable better prioritisation of resources and more transparency in the process of decision-making, as decisions are taken at appropriate levels.  For example, developments critical to the efficient functioning of the national infrastructure clearly merit different treatment to applications for new bedroom windows. 

Enhancing the status of the National Planning Framework and introducing procedures for projects of national strategic importance, to be known as ‘national developments’ will be crucial to this.   

There have been a number of totally misleading allegations that local people will not have any opportunity to express their views in respect of national developments. This is not the case.  There has never been any question, as some have claimed, that this is a way to push through nuclear power stations, or to ignore the legitimate concerns of local people.  The National Planning Framework will be subject to extensive consultation and  Regional and thematic seminars will be organised to seek views on its scope and content.  Moreover, the Framework will be subject to Strategic Environmental Assessment and a draft will be issued for public consultation.  With regard to national developments, the Framework will establish the need for a particular project, but relevant local authorities will consider all questions of location, size, design and environmental impacts – with the option of a Public Inquiry to examine these issues.

Furthermore, we have also concluded that the Parliament should have a further and formal role in the process.  The planning Bill establishes a procedure by which the proposed National Planning Framework will be submitted to Parliament, with a period for parliamentary consideration to allow Parliament to set out its view on the framework in a report or formal resolution.  Ministers will then be obliged to have regard to any such report or resolution, and to set out how the framework has been changed as a result.  This will mean much greater transparency in the way that these important developments are considered in future. 

The proposals for ‘major developments’ will prioritise significant planning proposals.  We have recognised the need to ensure that applications for these important developments receive a particularly effficient service and that there is greater certainty that decisions will be reached in good time.  Agreements between the planning authority and the applicant will therefore set out a realistic timetable for dealing with the application and will be informed by the views of statutory consultees.  These processing agreements should help restore balance to the system and ensure that major developments are given the attention they deserve.  This will in turn unlock potential for investment, regeneration and job creation across Scotland. 

While seeking to increase efficiency and speed up the handling of these applications, we are also determined to ensure that local people do not lose any opportunity to participate in the process and have their views heard and taken into account.  Therefore, following the consultation, we have also decided to make all major applications subject to statutory pre-application consultation.  Following this, and to ensure that local people have the opportunity to continue to engage fully in the process, developers will be required to make available full details of the proposal and supporting material at the submission stage.  In addition, where major development proposals are contrary to the development plan, there will be a statutory requirement for the planning authority to hold hearings.

Creating a category of ‘local developments’ allows us to devolve decision making and appeals.  The Bill will provide that, where local applications are consistent with the development plan they will be processed quickly by planning officials.  This delegation of powers to planning officials will leave elected members free to focus on determining those local applications that are controversial or significant in scale, for example; where the development is contrary to the development plan, or requires an Environmental Impact Assessment.  

Finally in the hierarchy we have considered how a balanced system can improve efficiency in dealing with ‘minor applications’.  This will be achieved through a review of the ‘permitted development’ rights currently enshrined in legislation, which set out categories of development that do not need planning permission.  I recognise, however, that there will be some pressure to require planning permission for some proposals that currently have “permitted development” status.  Hill tracks for agriculture and forestry are a case in point.

Our proposals therefore will ensure faster resolution of planning applications and the process of determining the application will be more appropriate to the scale of the development.  As a result  planning authorities will be bale to make more effective and efficient use of resources.  

Development Plans

All this however is  dependent on a strong plan-led system. If the merits of major and local applications are to be considered against development plans, then it follows that these plans must be up-to-date and relevant.  Since 1991 there has been a requirement for the determination of planning applications in Scotland to be plan led but to be blunt, this has been undermined by the lack of up to date plans. I am not going to repeat the well-known development planning statistics here. Suffice to say that the situation cannot be allowed to continue – plans must be relevant and up to date for the system to work efficiently.

To ensure this, we will require development plans to be updated every five years. At the same time, we will reduce the complexity of the system by requiring only one tier of development plan for most of Scotland, with strategic development plans for the four largest city regions only.

We also propose a range of further measures to encourage greater participation of local people, and other stakeholders, in the development plan process.  Local authorities will therefore be required to produce, and publicise, annually updated development plan schemes setting out the timetable for the programme of producing and updating development plans.   

The annual development plan schemes will include a ‘consultation statement’ explaining how the authority will engage local people and stakeholders in the process, outlining when and how this will take place and what can be expected.  We are determined that people should  get their views across while proposals are still on the drawing board.  

I referred earlier to statutory consultees. We propose that bodies such as Scottish Natural Heritage, Scottish Environment Protection Agency, Local Enterprise Companies and Scottish Water will become Key Agencies for development planning. Other bodies, such as Community Councils, may be also be designated as statutory consultees.

Statutory consultees will be required to provide, at an early stage, information critical to the delivery of the proposals within the development plan and ensure better co-ordination of spending and policy decisions. This will provide, among other things, opportunities for issues concerning the environment to be addressed by the responsible public bodies.  

There will, in future, be mandatory examinations for all development plans, where objections are not resolved.  One of the first tasks for the examination reporter will be to assess the quality and extent of consultation that has been carried out.  Where it is inadequate – the authority will have to take steps to remedy the situation.

Taken together, these measures in the planning Bill will set the basis for development plans to be at the heart of a planning system that is inclusive, efficient and consistent.  They are an essential part of restoring balance at all levels in the system.

Inclusion 

Our commitment to inclusion does not, however, stop at greater public involvement in the development plan process.  Although the planning system has placed some importance on public involvement, many still feel that the planning system does not take sufficient account of their views and concerns.

This Bill aims to rebuild trust with communities, by listening to them and taking their views into account.  We are determined  to change the culture of planning so that it becomes about engagement and openness, rather than about confrontation

Ensuring public that voices are heard

The planning Bill provides an ideal opportunity to look afresh at opportunities for local people to get involved in all aspects of planning. I have already mentioned that planning authorities will be required to demonstrate how they have complied with statutory requirements and best practice on public involvement before development plans are approved.  Developers will also be required to involve local people in more meaningful engagement in the application process than has been the case in the past. 

As a first step, work is already in hand to produce a new Planning Advice Note on community engagement and strengthening the involvement of local people.  This will be drafted with the help of community groups, local authorities and other stakeholders and will be the authoritative guide to community engagement on planning in Scotland.  It will also be supported by a new information campaign to inform people about changes to the planning system and tell them how they can become more involved.  

Enhanced scrutiny

A credible system depends on the fairness and transparency of the process. It is essential therefore that members of the public are aware of planning applications that affect them and have the opportunity to influence these applications.  

While we are introducing greater opportunities for local people to have their say in the development plan process, there will also be certain planning applications where we believe there should be opportunities for greater community involvement in the decision-making process. For example, an application for a major development or an application to develop a site for a use not allocated to it by the plan.  We propose that such applications should be subject to an enhanced level of scrutiny compared to those that are in accordance with the plan.

The Bill will therefore make it a statutory requirement to engage in pre-application consultations for all applications for major developments,  local developments which represent a significant departure from the development plan, and for developments classified as larger-scale ‘bad neighbours’, or where an Environmental Impact Assessment is required.  We propose to set out in guidance the form of engagement with local people that is appropriate to the nature and scale of the proposal. Applicants will be required to provide a report of the pre-application consultation with their application and the planning authority will then assess whether appropriate consultation has been undertaken. 

Greater use of Hearings

We also consider that these developments should, if there are objections, be subject to a mandatory hearing as part of the process of determining the application. This will allow the applicant, consultees, objectors and supporters of the development to make their case before the application is determined. 

We are also introducing measures to ensure greater transparency and accountability for the handling of cases where local authorities are the developer.  This will help establish greater confidence in cases where the local authority might otherwise be perceived as judge and jury in the handling of its own applications.

Transparency of planning decisions

In keeping with this aim of greater transparency, we are also addressing concerns that local people should have more access to information on how planning authorities have reached decisions on applications that affect them.  We propose that planning authorities will be required to produce a report on each application.  This will include a description of the proposal, reference to any relevant development plan policies, any issues raised by statutory consultees or representations on the proposal, the planning authorities decision, any conditions and the reasons for the decision.  In addition, planning authorities must also send a copy of the decision notice to anyone who submitted objections or representations regarding the application.  This will, as a minimum, set out the decision, any conditions attached and the reasons for the decision – for approvals as well as refusals.   

Appeals

We will also reform the functioning of the appeal system to restore balance and fairness.  It is not acceptable that applicants are sometimes seen as having unlimited rights to circumvent the local decision making process by appealing to Scottish Ministers.  This is particularly true where the original decision was in keeping with the development plan position.  We will therefore introduce a process to allow early determination of planning appeals where the appeal clearly does not merit more extensive consideration.  For example, proposals that clearly depart from the development plan where there are no clear material considerations that could have resulted in the planning authority deciding to grant permission.  We will publish criteria for this process of early determination and anticipate that a significant proportion of appeals will be determined in this way.

In addition, we will take action to curb the tendency for applications to be altered on appeal, without proper reference to the local community. In future, planning appeals will only review the decision made by the planning authority, based on the material that was supplied to the authority by the applicant and the representations made to them by the community.  Only in exceptional circumstances, such as a change in national or development plan policy, will consideration extend beyond the matters contained in the planning application as considered by the planning authority. 

Enforcement

Local people also expect the effective enforcement of planning control.  No system can inspire confidence unless the public can trust that it is not open to abuse and that unauthorised development will be dealt with effectively.  We have in the planning Bill set out a number of new or extended powers.

For example, there is a general perception that planning enforcement can take a long time to produce any action.  We are seeking to address this by introducing measures to make enforcement more pro-active, identifying and dealing with breaches of planning control quickly and efficiently.  Developers will in future be required to notify the planning authority of their intention to commence development and that they have met any pre-conditions in respect of that work.  They will further be required to notify the planning authority when certain agreed stages of development are reached and on completion of the development. Any breaches of planning control can thus be identified and addressed at an early stage, saving time and resources for both the developer and the planning authority.

We have also proposed a new power, a temporary stop notice or TSN that will give planning authorities the power to order an immediate halt to development, enabling the planning system to provide greater protection to the environment. 

In keeping with our aims of making the planning system more transparent, certain and inclusive, we further propose that all planning authorities will be required to publish a Planning Enforcement Charter setting out, in clear terms, their policy in respect of planning enforcement.

Planning enforcement is an area that we are continuing to consider and further measures may be proposed as the Bill proceeds through the Parliamentary process.  I have already announced that we are likely to introduce new provisions for fixed penalty notices later in the Bill process.

Sustainable Development 

We have also considered calls for planning’s role in promoting sustainable development to be given a statutory basis. Scotland’s future depends on development that is sustainable, in environmental, economic and social terms.  As revitalised development plans will be at the heart of the modernised planning system, we have decided that there should be an explicit requirement for those plans to be prepared with due consideration to the principles of sustainable development.  We have therefore concluded that the planning Bill should, for the first time, include a duty on planning authorities to exercise their development planning function with the objective of contributing to sustainable development. 

Conclusion

Such a major overhaul of the planning system cannot be achieved overnight.  Indeed as I mentioned earlier the process has been going since 1999.  The Bill has only begun its process through the Parliamentary system and there is a long way to go before it becomes law.  There will be plenty of opportunities for debate and discussion. 

Nor is the Bill the end of the process since  secondary legislation will follow. There is also the process of developing the National Policy Framework. And we will be looking at the guidance we issue through Circulars, Scottish Planning Policies (SPPs) and Planning Advice Notes (PANs).  

 However, we do not need to wait until the Bill is passed to start considering the effect the modernisation process will have on Scotland’s planning system. Local authorities, in particular, should be looking at the proposals in the planning Bill and considering how they can prepare for their introduction.

It might be helpful at this point if I say something about “Resources for Planning”.  There has been serious concern in recent years, particularly within local authorities, as to whether the level of staff and financial resources available to planning departments is adequate to allow planning services to be provided efficiently and effectively. In response to these concerns, the Executive, with the agreement of COSLA, The Society of Scottish Directors of Planning and RTPI, commissioned the consultants Arup to conduct research into the resources issue.  The two reports completed by Arup – “Resources for Planning” and “Planning Reform Impact Assessment” were published by the Executive before Christmas.

We consider that the Arup reports make a useful contribution to the current debate about the reform of the planning system and the financial implications.  The Arup reports do not provide definitive answers to all the questions that need to be asked about the present and future resourcing requirements of the planning system.  The reports do however provide clear indications of the areas in which further detailed research is required.  We have therefore established a Planning Finance Working Party (with the participation of COSLA, SSDP and RTPI) to carry out a more detailed and comprehensive assessment of planning authorities resourcing requirements and to identify options for increasing the resources available to planning authorities.

I consider it to be most important that this further examination of the resourcing issues is carried out in close consultation with planning authorities at the same time that the Planning Bill is passing through Parliament.

For our part, we are committed to providing effective support through the Planning Development Budget – to help planning authorities address training needs and to target measures to support and encourage planners to develop better engagement with local people and greater understanding of the needs of businesses.  

In conclusion , we are committed to modernisation of the planning system and hope you are too.  We firmly believe that the package of proposed reforms in the planning Bill can, with the support of planners, developers, the public and other stakeholders, make the planning system fairer, more inclusive, more balanced, and fit for 21st century Scotland.  I look forward to hearing your views on these radical proposals 
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